
TOSHIBA AMERICA INFORMATION SYSTEMS, INC.

DIGITAL SOLUTIONS DIVISION
DEVELOPER PROGRAM AGREEMENT
THIS DEVELOPER PROGRAM AGREEMENT ("Agreement") is made and entered into effective as of this       day of      , 2005, by and between the Digital Solutions Division of Toshiba America Information Systems, Inc. (“TAIS”), having its principal office at 9740 Irvine Boulevard, Irvine, California 92618, and       (“Developer”), having its principal office at                           .
WHEREAS, TAIS is the owner and/or licensor of all U.S. copyrights and all other intellectual property rights pertaining to certain computer programs and related documentation which are the subject of this Agreement;

WHEREAS, TAIS desires (1) to provide to Developer such programs in source and/or object form with related documentation (defined below in more specific detail as "Development Code" and "Development Documentation" also referred to as a “Software Development Kit”); (2) to grant Developer the right to include such source form of programs in the Production code for purposes of developing an object code version for productive internal purposes (defined below in more specific detail as "Production Code") and developing an object code version for integration in Products to be offered to End-Users (defined below in more specific detail as "Product Code" and "Product Documentation"); and (3) to grant Developer the right and license to copy and use the Production Code and Production Documentation for productive internal purposes, and the right and license to copy and distribute the Product Code and Product Documentation to its End-User customers pursuant to a TAIS approved form of Product License solely for use with TAIS digital solution products;
WHEREAS, Developer desires (1) to receive the Development Code and Development Documentation; (2) to proceed with the development of the Production Code and Production Documentation and with the further development of the Product Code and Product Documentation to market the Product Code and Product Documentation, as integrated in Products; and (3); and receive TAIS services to be provided in connection with the Developer program as set forth in the Agreement.
WHEREAS, TAIS is willing to grant Developer the rights and licenses set forth in this Agreement, and Developer is willing to pay TAIS the fees and perform the other obligations set forth in this Agreement, all on the terms and conditions of this Agreement;

NOW, THEREFORE, in consideration of the premises, as well as the obligations herein made and undertaken, the parties hereto, intending to be legally bound, do hereby agree as follows:

1. DEFINITIONS. When used in this Agreement, the definitions set forth in this Article shall apply to the respective capitalized terms:

1.1. "Agreement Territory" The United States of America, Mexico, Central America, South America and all Caribbean Islands.

1.2. "Code" The computer programming code (including updates, error corrections, and revisions thereto) provided and licensed under this Agreement by TAIS, including source code (human-readable), object code (machine-readable), and associated procedural code, all as more fully described in the Software Development Kit Specifications attached hereto as Exhibit A. Code is classified as Development Code, Production Code, and Product Code, as defined below. Separate license and payment provisions are established by this Agreement for each class of Code.

1.2.1. "Development Code" Code in source form licensed by TAIS to Developer for compilation and use in development of modifications on the "Development System" operated solely by Developer.
1.2.2. "Production Code" Code in object form which is operated for productive internal purposes (including commercial use and providing services to others) on one or more CPUs owned or operated by Developer on Developer's premises, and which is a compilation of Development Code or a Derivative Work thereof.

1.2.3. "Product Code" Code in object form which is a compilation of Development Code or a Derivative Work thereof, incorporated into Product(s) marketed and offered by Developer to End-Users under a Product License.

1.3. "Derivative Work" A work that is based upon one or more preexisting works, such as a revision, modification, translation (including compilation or recapitulation by computer), abridgment, condensation, expansion or any other form in which such a preexisting work may be recast, transformed, or adapted, and that, if prepared without authorization by the owner of the preexisting work, would constitute a copyright infringement.

1.4. "Documentation" Electronic and/or printed material relating to the Code and instructions for its use, as more fully described in the specifications attached hereto as Exhibit A. Documentation is classified as Development Documentation, Production Documentation, and Product Documentation, as defined below. Separate license and payment provisions, if any, are established by this Agreement for each class of Documentation.
1.4.1. "Development Documentation" Electronic and/or printed material that relates to source code (including comments) and that includes a description of the principles of operation of the Development Code and instructions for its use. All copies of Development Documentation shall bear TAIS’ copyright notice.
1.4.2. "Production Documentation" Those printed materials derived from the Development Documentation necessary for operation and use of the Production Code.

1.4.3. "Product Documentation" Those printed materials, or parts of printed materials, derived from the Development Documentation necessary for End-Users to operate and use Products.

1.5. "Effective Date" The date first mentioned above.

1.6. "End-User" A customer of Developer for the use of Products under the terms and conditions of the Product License.

1.7. "End-User Copy" A copy of the Product Code contained in the Products which may be used by End-Users under the Product License. Backup copies permitted by the Product License (for use only in the event of loss or destruction of an End-User Copy) are not counted as additional End-User Copies.

1.8. "Product(s)" Computer program(s) in object or source code form developed, tested, and verified by Developer which contains Product Code and associated Product Documentation and which Developer decides to market to End-Users for use solely with TAIS digital solution products. Developer shall identify Products as Developer's product and offer Products solely under the Product License.
1.9. "Product License" A license agreement between Developer and End-Users under which Products will be provided. Each Product License shall contain terms that: (a). Authorize the use of End-User Copies only in machine-readable form on CPUs designated in the Product License by serial number; (b) Authorize the End-User to make one copy of each authorized End-User Copy for backup purposes only; (c) Prohibit further copying and/or transfer of the Products and Product Documentation by the End-User; (d) Limit the use of the Products to use with TAIS digital solution products; (e) Prohibit the End-User from reverse engineering, reverse compilation, or reverse assembly of the Products; and (f) Include the following statements: "Product(s) provided under this Agreement may contain or be derived from portions of the Code and Documentation provided by Toshiba America Information Systems, Inc. under license to Developer. Developer has assumed responsibility for the selection of such Code and Documentation and its use in producing and licensing the Product(s). TOSHIBA AMERICA INFORMATION SYSTEMS, INC. DISCLAIMS ALL WARRANTIES WITH RESPECT TO THE USE OF SUCH CODE OR DOCUMENTATION IN THE PRODUCT(S), INCLUDING, (WITHOUT LIMITATION) ANY WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR NONINFRINGEMENT."
2. TAIS’ OBLIGATIONS.

2.1 Development Code and Development Documentation.  TAIS will provide Developer with the access to Development Code and documentation through Internet download or other means as determined by TAIS.
2.2. Program and Support Services. TAIS shall make available support services for Code and Documentation in accordance with Section 9 of this Agreement.
3. DEVELOPER'S OBLIGATIONS.

3.1. Marketing of Products. Developer shall use its best efforts to manufacture, market, and distribute Products on commercially reasonable terms to potential End-Users under a Product License within the Agreement Territory.

3.2. Responsibilities. Developer hereby assumes all responsibility for: (1) the selection of the Code to achieve Developer's intended purposes; (2) the development of the Production Code and Production Documentation, and the further development of the Product Code and Product Documentation and the integration thereof into Products; (3) the use of the Code and Documentation pursuant to this Agreement; and (4) the results obtained therefrom. Developer further assumes all responsibility for: (1) testing and determining the adequacy and marketability of Products; and (2) liability to End-Users for any authorized or unauthorized use of Products; and (3) protection of TAIS’ rights in accordance with Section 6 of this Agreement. Developer agrees to comply with all TAIS Developer Program rules as set forth in writing and amended from time to time by TAIS.
3.3. Fees and Payments. Developer shall pay fees and payments to TAIS and provide related information and access to records, in accordance with Section 5 of this Agreement.

4. GRANT OF LICENSE. TAIS hereby grants to Developer, in the Agreement Territory, the following non-exclusive rights and licenses:

4.1. The right and license to use, test, evaluate, and prepare Derivative Works of the Development Code on one development system approved by TAIS.
4.2. The right and license to prepare Production Code and Production Documentation, as Derivative Works of the Development Code and/or the Development Documentation, and to make copies of Production Code and Production Documentation, for productive internal purposes. 

4.3. The right and license to prepare Product Code and Product Documentation, as Derivative Works of the Development Code and Development Documentation; to copy, merge, or incorporate Product Code into other computer programs in connection with the design development, and manufacture of Products; and to display, sell, license, or otherwise transfer or distribute copies of Product Code for use in and as part of Product(s) solely to End-Users for use with TAIS digital solution products and solely pursuant to a Product License.

4.4. Except for parts of the Development Documentation necessarily used in Production Documentation and product Documentation, no right or license to reproduce the Development Documentation is granted or implied.
5. FEES AND PAYMENTS.

5.1. Fee Schedule. The fees and payments in consideration for the rights and licenses granted in Section 4 of this Agreement are set forth in Exhibit “B”. All fees shall be due and payable by Developer to TAIS upon execution of the Agreement unless otherwise agreed. TAIS reserves the right to change the fees and payments that may become due and payable in the future.
6. PROTECTION.

6.1. Development Code and Development Documentation. Developer agrees that the Development Code and Development Documentation contain confidential information of TAIS, and embody trade secrets developed by TAIS at substantial cost and expense. Developer shall hold Development Code and Development Documentation in confidence for TAIS. Developer shall employ reasonable secrecy precautions, at least as protective as the precautions it uses to protect its own proprietary computer programs, to protect the Development Code and Development Documentation from unauthorized copying, use, or disclosure. Developer shall allow access to the Development Code and Development Documentation only to employees and contractors of Developer who are performing services for Developer related to the purposes of this Agreement, who have a need to know the information contained in the Development Code and Development Documentation, and upon whom Developer has imposed a legal duty to protect the Development Code and Development Documentation from unauthorized copying, use, or disclosure. Developer agrees to use its best efforts to prevent unauthorized copying, use, or disclosure of Development Code and Development Documentation. Developer shall provide to TAIS prompt written notice of any error in the Development Code or the Development Documentation, including all documentation reasonably requested by TAIS to evaluate and/or correct the condition. Developer acknowledges that due to the proprietary nature of the Development Code and Development Documentation that in the event it becomes necessary for TAIS to seek injunctive relief due to Developer’s breach of its intellectual property obligations with respect thereto, Developer hereby consents to such injunctive relief being granted by a court of competent jurisdiction.
6.2. Object Code. Developer agrees that any modifications made to the Development Code or Derivative Works thereof prepared by Developer, shall be compiled to object code form prior to use as Production Code and/or integration in Product(s).
6.3. Contracts. Developer shall use reasonable efforts to prevent unauthorized copying, distribution, reverse engineering, and reverse compiling of the Production Code or Product Code by including appropriate restrictions in applicable contracts entered into by its employees, consultants, and other third parties having access thereto, and through use of the Product License with End-Users pursue appropriate actions to enforce such protection provisions.
7. WARRANTIES AND LIMITATION OF LIABILITY.

7.1. Ownership. TAIS warrants that it is the owner and/or licensor of copyrights in the Development Code and Development Documentation and that it has all rights necessary for the grant of the rights and licenses granted by this Agreement.

7.2. Exclusive Remedy. Developer's exclusive remedy for breach of Section 7.1 of this Agreement shall be to recover the amount paid to TAIS with respect to that portion of the Code inn breach. TAIS shall have no liability to Developer's customers or End-Users with regard to the subject matter of this Agreement.

7.3. Disclaimer. TAIS licenses all Code and Documentation furnished, and provides all services, under this Agreement without warranty, “AS IS”.  TAIS makes no warranty that all errors have been or can be eliminated from the Code or Documentation, and TAIS shall not be liable or responsible for losses of any kind resulting from the use of the Code or Documentation by Developer for developmental or productive use or in Products, or from the services provided, including any liability for business expense; machine downtime; or damages caused Developer, Developer's customers, or End-Users by any attendant or consequent deficiency defect, error, or malfunction. EXCEPT AS MAY BE SPECIFICALLY SET FORTH ABOVE, TAIS DISCLAIMS ANY AND ALL WARRANTIES WITH RESPECT TO THE CODE OR DOCUMENTATION, OR SERVICES PROVIDED, WHETHER EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, ANY WARRANTIES OF FITNESS FOR ANY PARTICULAR PURPOSE, MERCHANTABILITY, OR NONINFRINGEMENT. In no event shall TAIS be liable to Developer for any lost profits or other incidental or consequential damages relating to the subject matter of this Agreement.

8. OBLIGATION FOR EXPENSES. TAIS shall have no obligation whatsoever to reimburse Developer for any expenses or costs incurred by Developer in the performance of this Agreement, even at TAIS’ suggestion. Developer's incurring of costs or expenses under this Agreement is at Developer's sole risk and upon Developer's independent business judgment that such costs and expenses are justifiable.

9. SUPPORT SERVICES.

9.1. Program and Support Services. TAIS shall during the term of this Agreement make available to Developer Program and support services as set forth in Exhibit “A” at the rates set forth therein. 
9.2. Training. Developer during the Term of this agreement is entitled to receive FeatureFlex training for one person to be held at TAIS’ facility. Additional training in the use of Code and Documentation may be requested by Developer and may be provided by TAIS, subject to availability of resources, and upon such terms and conditions and at such rates as the TAIS offers generally or provides to other third parties for similar services.
10. MARKETING OF PRODUCTS. All Code and Documentation, and all Products, shall be marked with TAIS’ copyright and other proprietary notices as specified by TAIS. Developer may mark with its own copyright notice regarding Derivative Works of the Development Code or Development Documentation prepared by Developer which constitute original works of authorship, provided that the Development Code and Development Documentation are identified as pre-existing works of TAIS. In no event shall Developer use the Toshiba trademark or any TAIS trademarks without the prior written authorization of TAIS. Developer shall not make any statements that its Developer product is certified or that its performance is guaranteed by TAIS, or make any other statements implying sponsorship or endorsement by TAIS.
11. TERM OF AGREEMENT. The Term of this Agreement shall be the period beginning with the Effective Date and continuing for a period of one (1) year, unless sooner terminated under Section 12 of this Agreement. This Agreement may be extended for additional one (1) year terms upon mutual agreement and payment to TAIS of the then current Developer Program fees. 
12. TERMINATION; EFFECT OF EXPIRATION OR TERMINATION.
12.1. Breach. In the event of breach of any obligation hereunder, the other party may, at its option, terminate this Agreement upon thirty (30) days' prior written notice to the other party unless such default is cured within such thirty (30) day period.

12.2  Financial.  Either party may immediately terminate this Agreement in whole or in part by written notice to the other party if: (1) either party shall become insolvent or make a general assignment for the benefit of its creditors; or (2) a petition under the Bankruptcy Act is filed by or against either party. Upon termination, each party's obligations hereunder shall terminate on the termination date except as expressly provided in this Agreement.  Notwithstanding anything herein to the contrary, TAIS may, in its sole discretion, decide not to terminate this Agreement but to continue to receive the benefits of this Agreement in accordance with Bankruptcy Code Section 365(n)(1) or any of its successor provisions.  Termination due to this Section 12(c) shall be effective upon notice or as soon thereafter as is permitted by applicable law.
12.3. Continued Rights. Upon termination or expiration of the Term of this Agreement, the rights and licenses herein granted shall terminate, except for the right to use copies of the Production Code and Production Documentation completed and placed in use prior to the effective date of such termination or expiration, and the right to continue to distribute Products which have been completed, sold or licensed, and installed by at least one End-User prior to such termination date; subject in both cases to timely payment to TAIS of any and all applicable fees due and payable upon such termination date. Upon termination or upon expiration of the Term through no fault of Developer, Developer may retain the Development Code and Development Documentation and shall have a continuing right of use solely for the purposes of supporting such surviving Production Code and Products.

12.4. Terminated Rights.  In the event of termination for Developer’s nonpayment or other breach, notwithstanding any other provision of this Agreement, all rights of Developer that otherwise would survive expiration or termination shall immediately terminate, and TAIS shall be entitled to pursue all available remedies under contract, copyright, tort, and other applicable law.
12.5. Continued Payments. Upon termination or upon expiration of the Term of this Agreement, TAIS shall continue to be entitled to any fees and payments set forth in Section 5 of this Agreement which have accrued or shall accrue and become due and owing to TAIS.
12.6. Return of Materials. Upon the termination of this Agreement for nonpayment or other breach, Developer shall immediately deliver to TAIS or destroy all copies of the Code, Documentation, Products, Derivative Works of any and all of the foregoing, and all sales literature produced pursuant to this Agreement. Developer shall warrant in writing, upon request of TAIS, that no copies of any such material have been retained or are within the control of Developer. 

13. Indemnification.

13.1. Infringement. Developer shall defend, indemnify, and hold harmless TAIS from any and all claims, losses, liabilities, damages, and expenses (including reasonable attorneys fees) based upon or relating to Products or to services offered by Developer involving use of the Code, or based on the performance or nonperformance of such services, or based upon representations or statements made by Developer or its agents, or other actions of Developer or its agents, with respect to any such Product or service.

14. General.

14.1. No Assertion of Rights. It is expressly understood and agreed that, as between TAIS and Developer, all right, title, and interest in and to the Development Code, Development Documentation (both as independent works and as underlying work serving as a basis for any Derivative Works thereto) and any other material furnished to Developer under this Agreement vest solely and exclusively in TAIS, and Developer shall neither derive nor assert any title or interest in or to such items except for the rights and licenses granted under this Agreement.

14.2. Independent Contractor Status. Developer is an independent contractor under this Agreement, and nothing herein shall be construed to create any partnership, joint venture, or agency relationship between the parties hereto. Developer is granted no authority under this Agreement to enter into agreements of any kind on behalf of TAIS, or to bind or obligate TAIS in any manner to any third party.

14.3. No Conflict of Interest. Developer represents and warrants that it has full power and authority to undertake the obligations set forth in this Agreement, and that is has not entered into any other agreement, nor will it enter into any other agreement, that would render it incapable of satisfactorily performing its obligations hereunder or that would place it in a position of conflict of interest or be inconsistent with its obligations hereunder.

14.4. Compliance with Laws / Export Control. Developer shall comply with all federal, state and local laws and regulations, as amended from time to time, applicable to its performance of its obligations hereunder.This Agreement involves products and/or technical data that may be controlled under the U.S. Export Administration Regulations and may be subject to the approval of the U.S. Department of Commerce prior to export.  Any export, directly or indirectly, in contravention of the U.S. Export Administration Regulations is prohibited.  
14.5. Governing Law. All questions concerning the validity, operation, interpretation, and construction of this Agreement shall be governed by and determined in accordance with the laws of the State of California. The parties agree that in the event of legal action in connection with this Agreement, proper jurisdiction and venue shall be in Orange County, California.
14.6. Notices. All notices and other communications required or permitted to be given under this Agreement shall be in writing and shall be considered effective when deposited in the U.S. mail, postage prepaid, and addressed to the appropriate party at the address noted above, unless by such notice a different address shall have been designated in writing.

14.7. No Assignment. Developer agrees that it may not assign its rights or obligations under this Agreement without the prior written consent of TAIS.
14.8. No Waiver. Neither party shall, by mere lapse of time, without giving notice or taking other action hereunder, be deemed to have waived any breach by the other party of any of the provisions of this Agreement. Further, the waiver by either party of a particular breach of this Agreement by the other shall neither be construed as nor constitute a continuing waiver of such breach or of other breaches of the same or any other provision of this Agreement.

14.9. Force Majeure. Except for the obligation to make payments described in Section 5 of this Agreement, neither party shall be in default if failure to perform any obligation hereunder is caused solely by supervening conditions beyond that party's reasonable control, including acts of God, civil commotion, strikes, labor disputes, and governmental demands or requirements.

14.10. Other Products And Services. TAIS offers other products and services at separate charges under applicable written standard agreements of TAIS. Developer and TAIS agree that any such product and/or service cannot be the subject of an oral agreement. All such products and services can be provided to Developer only under the terms and conditions of a written standard agreement of TAIS executed by the parties.
14.11. Survival. Notwithstanding any termination or expiration of this Agreement, those provisions which, from the context thereof, are intended to survive shall continue in accordance with their terms.
14.12. Scope of Agreement, Amendment. The parties hereto acknowledge that each has read this Agreement, understands it, and agrees to be bound by its terms. The parties further agree that this Agreement is the complete and exclusive statement of the Agreement between the parties and supersedes all proposals (oral or written), understandings, representations, conditions, warranties, covenants, and all other communications between the parties relating to the Code and Documentation. This Agreement may be amended only by a subsequent writing that specifically refers to this Agreement and that is signed by both parties, and no other act, document, usage, or custom shall be deemed to amend this Agreement.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their respective duly authorized representatives as set forth below:

TOSHIBA AMERICA INFORMATION 


DEVELOPER
SYSTEMS, INC.
By: ___________________________

By:                                        
Title: __________________________

Title:                                         
Date: __________________________

Date:                                         
EXHIBIT “A”

Software Development Kit 

(1)SDK document, runtime software and sample code posted on the TAIS developers network web page

(2)Development and distribution tool posted on the TAIS developers network web page

(3)Annual technical support including development support as well as problem resolution up to 10 hours which includes the investigation and the testing time and will not be carried over beyond the year when some hours are not used

(4)Additional technical support hours at fees as set forth in EXHIBIT “B”
(5)A FeatureFlex training for one person at TAIS facility

(6)Additional training at fees as set forth in EXHIBIT “B”
(7)Development system at fees as set forth in EXHIBIT “B”
(8)Introduction of Developer’s product on TAIS web page at then current charges at TAIS discretion
(9)Invitation to TAIS trade show and/or meeting at then current charges at TAIS discretion
EXHIBIT “B”
Program Fee Schedule

Application Developer Subscription Program

$2,500 for the first year and $2,000 thereafter

FeatureFlex Training




$1,000/person

Consultation hour




$200/hour

Development System




$6,000
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